TURKEY’S POSITION PAPER-TELKODER
CHAPTER 10: Information Society and Media
A- SUMMARY OF POSITION

Turkey accepts the acquis communautaire with respect to Information Society and Media and is in a position to implement it, by the time of accession. No problems are foreseen in Turkey concerning the entry into force of relevant legislation and with their implementation by the year of accession. Therefore, Turkey does not request any transitory arrangements in this chapter. All necessary institutional infrastructures for the implementation and enforcement of regulations in line with the acquis communautaire will be in place and operational at the time of the accession of Turkey into the EU.

B- OVERWIEV OF ALIGNMENT OF ACQUIS (LEGISLATON)
INFORMATION SOCIETY

The new Act on Electronic Communications, sent back to the National Assembly by the President of the Republic for further review, is expected to be modified accordingly and voted into law within October 2008. The most important contribution of this act, that of allowing the start of service following a declaration of intent rather than waiting the issue of a special permit, will enter into force six months  after the signature of the president.  

Following the implementing of the principles of this new law in the first half of 2009, Turkey’s Telecommunications legislation will become more compatible with the Community legislation. However, even then some parts of new act will remain incompatible with the Community legislation. These are mainly about policymaking, rights of use, administrative charges, cost-based pricing, independence of the NRA, procedures applied to operators having significant market power (SMP) and authorization. 
The present draft act, states that the policy concerning the allocation of, numbers, frequencies, internet domain names and satellite orbital positions, is to be prepared by the Ministry of Transport and Telecommunications. This is an intrusion of political authority into regulatory matters and as such is not compatible with the Community legislation. It is expected that safeguards against such an eventuality, for alignment with the acquis before the time of accession, will remedy this fact, which may result in excessive government interference. 
The present draft act does not list the specific cases whereby the rights of use may be limited because of scarcity of the natural resources. This omission may result in arbitrary decisions limiting the rights of use. Secondary legislation bringing clarifications about limitations will be made soon in order to comply with the Community legislation.

According to the new draft act, a cost-based pricing method for determination of tariffs is not mandatory. This, can lead to excessive pricing, margin squeeze and as such hinder competition. Necessary corrections will be prepared with secondary legislation and applied before the time of accession.
In community legislation, there is strong emphasis on independence of the NRAs. The new draft act is compatible with this requirement in many respects but it does contain wording, which opens the door for political influence. Such wording will be removed before the time of accession.
In Community legislation, procedures applied to SMPs are specified in a detailed manner. Our legislation complies with this requirement. It is expected that these procedures will be applied also soon.

New draft act on Electronic Communication is an important step towards aligning Turkish legislation with the acquis.    Further revision, though is needed to make it compatible with the Community legislation of the EU. Other than the new act, by-law of local telephone services legislation is not completed yet but and it is expected to be applied soon. In addition to that, regulation about number portability is about to end. Mobile number portability will be available at 9 November 2008 and fixed (geographic) number portability will be applied at 9 May 2009.
In the new draft act, the public sector is obliged to obtain satellite communication services from the state enterprise, TURKSAT. This requirement is not compatible with Community legislation and hinders competition. We expect that this requirement will be removed in a few years.
While the new draft act was under review by the relevant committee in the national Assembly the Turkish regulatory Agency prepared that secondary legislation in order to implement the new law with little delay.
Briefly, our new act will be an important step toward the alignment of our legislation with the acquis, especially in the area of authorization. This act and its application into practice will play an important role in adaptation of Community legislation with respect to Information Society and Media. Although there are important areas not compliant with EU legislation in this new act, these areas will be improved and it will be fully compatible with the Community legislation before the time of accession.
MEDIA

Integration of the media regulations with the EU legislation is very limited. The issue of independence between the public service broadcaster TRT and the regulator RTÜK, including the adequate funding of the latter remains a matter of concern. In particular, a number of sanctions imposed by RTÜK, on private media raise question marks over its independence. With regard to the administration of the broadcasting sector, RTÜK has not reallocated frequencies and reviewed temporary licenses. The new regulation on licensing and authorization of cabled transmissions obliges cable operators not to transmit programs of foreign origin, if these are deemed inappropriate by RTÜK. This obligation is not compatible with the Television Without Frontiers Directive.

C- CAPACITY TO IMPLEMENT THE ACQUIS 
The responsibility for the determination of government policy in the field of telecommunications and information technologies lies with the Ministry of Transport and Communications. 

The independent Telecommunication Authority (TA) performs regulatory functions in the field of communications. In addition, the Competition Authority plays an important role in maintaining competition and preventing competition violations. It is only by strengthening the regulatory functions and by placing special emphasis on independence of the regulatory bodies, that Turkey’s legislation will be fully compatible with EU legislation before the time of accession. 
D- OVERWIEV OF APPLICATION OF ACQUIS (APPLICATION)
Turkey started the liberalization of its telecommunication sector in 2002. All monopoly rights were removed, de jure, in 2004. Infrastructure operation services, internet services, mobile telephone services were open to competition while long distance telephone services and satellite telecommunication services and other telecommunication services were partly opened to competition. Local telephony, WİMAX and MVNO services will be opened to competition within the first half of 2009.
Although major steps were taken since 2002, full liberalization of the telecommunication sector needs more progress. While, most of the Turkish legislation was aligned with that of the Community legislation, there are limitations in their implementation. 
Competition in the broadband market also is still very limited. Alternative operators’ market share is 5% while TTNet (Turkish Telekom’s subsidiary company supplying internet services) has 95% market share. When the market share of the alternative operators in EU and those in Turkey are compared, the monopolistic structure of the broadband market becomes evident. Turkish Government and the Telecommunication Authority are aware of the situation and are making promises about taking major steps in order to start competition in this sector.
 Although long distance telephone services were opened to competition, today there are still limitations for alternative operators to compete with the incumbent operator. Alternative operators’ share is only 2% in fixed telephone services. Government and TA are preparing further regulations in order to improve the competition in this sector.

The public sector obtains its telecommunications services from the incumbent operator, without going through competitive bidding processes. Thus, the new operators are not allowed to supply telecommunications services to public sector. The public sector has a very important share in the telecommunications services market. With amendments, this competition violation will be prevented very soon. 

We have some limitations in the area of Access. LLU (Local Loop Unbundling) regulations were completed in 2005, but there are some limitations for application. There are also problems in implementation of resale and bit stream access but some important steps were taken by TA in order to remove limitations. CaTV is still idle and licensed alternative operators cannot supply services over the cable TV network. The CaTV network will be privatized soon. After privatization, alternative operators will have an alternative network to use.
In the provision of all telecommunications services by the new entrants, there is no effective control by the TA to safeguard the new operators against price squeeze and predatory pricing. Incumbent operator’s fixed interconnection prices are high, compared to EU averages. TA is preparing further regulations in order to prevent competition violations.
There is a strong emphasis on NRA’s independence in EU legislation. Safeguards for preventing political influences over TA will be put in force soon. 
Generally speaking, Turkish legislation, in terms of its capacity and application process is compatible with the acquis. Some areas should be reviewed and brought in line with the EU legislation with respect to Information Society and Media. Turkey’s relevant regulatory bodies are aware of what has to be done and try to do them without upsetting the incumbent. The road to full liberalization and unhindered competition is long and further developments are necessary as the EU regulations do change also. It is expected though that Turkish legislation will be fully compatible with Community Legislation before the time of the accession.
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